MOHAE. T. DULEY, DB A ACTION ANAERS, ET AL
| BLA 97-369, etc. Deci ded August 4, 1999

Appeal s froma deci sion of the Deschutes Area Manager, Prineville
Dstrict Gfice, Oegon, adopting revised permt stipulations for the 1997
season for special recreation use permts for the Lower Deschutes R ver.

Afirned.

1. Appeals: Generally--Rules of Practice: Appeal s:
Sanding to Appeal --Secial Wse Permits

Soecial recreation use permt hol ders who file appeal s
froma deci sion adopting special stipulations for their
permts are parties to the case wthin the neani ng of
43 CF.R ' 4.410, even though they did not participate
by offering witten conments on the proposed

stipul ati ons.

2. Publ i c Lands: Administration--WId and Scenic R vers
Act

A determnation to restrict and regul ate comnmercial use
of a designated conponent of the national system of
wld and scenic rivers in confornmance wth a Managenent
M an designed to achi eve a bal ance between the
protection and enhancenent of river val ues and the

nai nt enance of reasonabl e | evel s of commerci al

recreati onal opportunities wll be affirned where the
deci sion naker identified the probl ens, considered all
rel evant factors, and the person chal | engi ng the
determnation fails to provide any conpel | i ng reasons
for nodification or reversal.

APPEARANCES. Mchael T. Duley d.b.a. Action Anglers, Sandy, Qegon; John
T. Hazel d.b.a. John Hazel & CGonpany, Maupin, Qegon;, Mk Highey d.b. a.
Renegade R ver Rafters, Sevenson, Véshington; Larry J. Rocha, ., d.b.a
Share-A Raft, Gesham Qegon;, Dave Sover d.b.a. Al Sar Rafting &
Kayaki ng, Maupin, Qegon; John T. Sweraglio d.b.a. Deschutes Ganyon Hy
Shop, Maupin, Qegon;, Mchael W Smth d.b.a M&GQitfitters, Bend,
Qegon; Kent Wckhamd.b.a. Quzel Qutfitters, Bend, Oegon; Carl R Zapffe
d.b.a. Witewater Fshing Trips, Tygh Valley, Qegon, pro sese; Bic W
Nagl e, BEsq., Gfice of the Regional Solicitor, US Departnent of the
Interior, Portland, Oregon, for the Bureau of Land Managenent .
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| BLA 97-369, etc.
(PN ON BY ADM N STRATI VE JUDGE FRAZ ER

Mchael T. Duley d.b.a. Action Anglers (I1BLA 97-369); John T. Hazel
d.b.a. John Hazel & Gonpany (1BLA No. 97-371); Mirk Highey d.b.a. Renegade
Rver Rafters (IBLANo. 97-372); Larry J. Rocha, S., d.b.a. Share-A Raft
(IBLA No. 97-374); Dave Sover d.b.a Al Sar Rafting & Kayaki ng (1 BLA Nb.
97-375); John T. Sweraglio d.b.a. Deschutes Ganyon Hy Shop (I BLA No. 97-
376); Mchael W Smnth d.b.a M& GQitfitters (I1BLA No. 97-377); Kent
Wckhamd. b.a. Quzel Qutfitters (IBLANd. 97-380); and Carl R Zapffe
d.b.a. CGarl Zapffe Qiide Service (IBLA No. 97-381), are hol ders of
out standi ng Special Recreation Wse Permts (SRP s) authorizing their
commerci al use of the Lower Deschutes R ver who have appeal ed froma
deci sion of the Deschutes Area Manager, Prineville Dstrict Gfice,
Prineville, Qegon, Bureau of Land Managenent (BLM, dated March 24, 1997.
i

A detailed narrative on the historical background of the use and
nanagenent of the Lower Deschutes culmnating in the chal l enged decision is
provided in BLMs answer.

The Lower Deschutes Rver is a 100-mle stretch of the Deschutes R ver
between the Pelton Damand its confluence with the Golunbia Rver. The
Sate of Qegon designated the Deschutes Rver as a scenic waterway in
1970, pursuant to the Oegon Scenic Vdterways Act, Q. Rev. Sat. "'

390. 805-390. 925 (1992). In CGctober 1988, (Congress desi gnated the Lower
Deschutes as a recreational river, pursuant to section 102 of the Qmi bus
Qegon WId and Scenic Rvers Act, Pub. L. No. 88-557, 102 Sat. 2782, 2783
(1988); 16 US C ' 1274(a)(73)(B (1994). In doing so, Gongress nade the
Lower Deschutes part of the national wld and scenic rivers systemunder
the WId and Scenic Rvers Act (VBRY), 16 US C ' 1271 (1994).

Under the VBRA BLMnust protect and enhance the val ues that caused
the Lower Deschutes to be designated as part of the national system 16
USC ' 1281(a) (1994). The values identified by Gongress in the VBRA as
deserving of protection are "outstandi ngly renarkabl €' scenic,
recreational, geologic, fish and wildlife, historic, cultural, or simlar
values. The VBRA further requires BLMto prepare a conprehensi ve
nanagenent plan for the protection of the river val ues, including
consideration of user capacities. 16 US C ' 1274(d)(1994). Inits
admnistration of the river, BLMis required to give "prinary enphasis" to
"protecting its esthetic, scenic, historic, archaeol ogic, and scientific
features.”" 16 US C ' 1281(a) (1994).

In 1988, BLMbegan working wth other Federal, state, |ocal, and
tribal agencies to devel op a conprehensi ve nanagenent plan for the river.
As part of the planning process, BLMand the ot her cooperating agenci es

1/ By order dated Gct. 8, 1997, the Board granted BLMs notion to
consol i dat e these appeal s.
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prepared draft and final environnental inpact statenents, in conpliance
wth the National Environnental Policy Act, 42 US C ' 4332(2)(Q (1994).

The draft Environnental Inpact Satenent (DHS), issued in My 1991,
docunented a trend of increasing recreational use of the Lower Deschutes,
wth a concomtant inpact on the scenic and recreational values of the
river.

The DH S assessed a variety of approaches for addressing the probl ens
associated wth increasing recreational use of the Lower Deschutes. Anrong
these were: various "limted entry systens” for allocating use;, a
norat ori umon i ssuance of new guide permts and a reduction, through
attrition, of the nunber of existing conmercial permts from138 to 80; and
limts on group sizes for guided parties. (CHS at 59-64, 79-81.)

In January 1993, the Fnal B Y Lower Deschutes R ver Managenent H an
(LCRWP), devel oped by BLMthe Bureau of Indian Aifairs, Gonfederated Tribes
of the Verm Springs Reservation of Qegon, Oegon Parks and Recreation
Dvision, OQegon Departnent of FHsh and Widlife, Oegon Sate Mrine
Board, Oegon Sate Police, Deschutes R ver Managenent Committee, Shernan
Qounty, Vésco Qounty, Jefferson Gounty, and the Aty of Maupin, was issued
wth an acconpanying HS The stated goal of the Fan was to

nanage the lower 100 mles of the Deschutes R ver canyon on a
segnent - by- segnent basi s to protect and enhance the river's

out standi ngly renarkabl e and rel ated val ues while allow ng the
continuation of conpatible existing uses, including a w de range
of public outdoor recreation opportunities and mnim zing user
conflict. These recreation opportunities wll be provided in a
nmanner that does not substantially inpair the natural beauty of
the river canyon, dimnish its esthetic, fish, and wildlife,
scientific and recreational val ues and take into account the
rights and interests of private |andowners and Tribal treaty
rights.

(LCRWP at 26.)

The LORW did not immediately inpose a limted entry system |Instead,
the LORWP proposed targets, pegged at the 1990 use | evels, for overall
boating use during the high season (My 15 to Septenber 15) for each of the
four river segnents. 2/ (LDORWP at 44-48.) The LORW al so proposed daily
boater use targets, in order to redistribute use frompeak weekends

2/ For nanagenent planni ng purposes, the LCRW divided the river into four
sequential segnents: Segnent 1, 41 miles, fromthe Pelton Reregul ati ng Dam
to the Deschutes A ub's | ocked gate; Segnent 2, 15 miles, fromthe | ocked
gate to Sherars Falls; Segnent 3, 21 miles, fromSherars Falls to Macks
Ganyon; and Segnent 4, 23 miles, fromMcks Canyon to the confl uence of the
Lower Deschutes Rver wth the Glunbia Rver. (LORW at 1-2.)
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to weekdays or nonpeak weekends. (LCRWP at 44-48.) The targets woul d be
achi eved through a set of "increasingly restrictive actions,” begi nning
wth "indirect" actions such as confining vehicle parking and [imting
overni ght canpi ng, and by encouragi ng vol untary actions by boaters to
change their use patterns. 1d. at 49-50. |If these indirect and vol untary
actions did not succeed in achieving the targets after a 3-year trial
period, the LORWP proposed to phase in a "limted entry systeni under which
all boaters would be required to conpete for a limted nunber of permts
during peak periods. 1d. at 51-54. The goal of this systemwould be to
reduce both the daily level s on peak weekends, and the overal| seasonal use
level on each segnent. 1d. BLMadopted the LORW in a Record of Decision
on February 1, 1993.

The "Suppl enent to [LORWP,] Eval uation of Indirect and Vol untary
Managenent Actions,” dated March 1996, at 20-23 incl uded boating statistics
for 1993-1995 whi ch showed that seasonal use |evel s generally fell bel ow
the 1990 target for nost segnents of the river, but daily use | evels
continued to exceed the targets on a regul ar basis on peak weekends. For
exanpl e, on Segnent 1, one of the two nost popul ar river segnents, use in
1995 exceeded the daily target of 550 boaters on 12 days in July and 18
days in August. |d. at 23, Table 5. Inlight of these data, BLMand the
cooper ati ng agenci es concl uded that the "indirect" neasures had not
succeeded in reducing use to the target levels. 1d. at 23-25.
onsequent |y, the agenci es proposed i npl enentation of a "limted entry
systemi on Segnents 1 and 2. 1d.

However, BLMand the cooperating agencies did not adopt a limted
entry systemfor the 1996 season. Instead, BLMincluded i n the 1996
commercial permt stipulations a request that permttees voluntarily reduce
use on peak weekends by 10 percent fromtheir 1995 use |evels. The
stipulation stated that, if use data showed that permttees had net this
reduction, and that overall river use on peak days fell by at least 5
percent, then BLMwoul d defer adoption of a limted entry system

By counting 1996 boater passes, BLMdetermned boater use statistics
at the end of the 1996 season whi ch showed that seasonal use on Segnents 1
and 2 had once agai n risen above the 1990 target levels, and daily use
levels still routinely exceeded targets. n ctober 22, 1996, the Area
Manager nai led a letter to all commercial boating permttees, inviting them
to a neeting on Novenber 23, 1996, for the purpose of discussing possible
use restrictions on the Lower Deschutes, advising the permttees that, in
booking clients for the 1997 season, they shoul d understand that peak
weekend use on Segnents 1 and 2 woul d be restricted.

The record shows that BLMdi stributed copi es of proposed revi sed
permt stipulations at the Novenber 23, 1996, neeting. In addition, on
Decenber 20, 1996, the Area Manager sent a letter to all permttees,
encl osi ng proposed 1997 permt stipulations. Those stipulations stated
that the caps on commercial use on peak weekends that had been voluntary in
1996 woul d becone nandatory in 1997. A so enclosed wth the letter was
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a copy of "1997 Non-Permt Measures; Lower Deschutes Rver,"™ which listed a
series of proposed nanagenent actions affecting both cormercia and
noncormer ci al users, that were intended to address the river crowding i ssue
wthout the inposition of a limted-entry system BLMrequested that
corments be submtted in witing on or before January 31, 1997. 3/

In his March 24, 1997, decision, the Area Manager adopted "Qui del i nes
for Coomercial Wse of Rvers inthe Prineville Dstrict (Qiidelines),”
whi ch included "Special Sipulations for Rver Related Permits.” He al so
provi ded a copy of the "1997 Lower Deschutes R ver Non-Permt Masures."

In his decision, the Area Manager highlighted various neasures he felt
woul d be nost significant to outfitters and gui des:

Each guide permttee wth reported use of peak season
weekends on Segnents 1 and 2 in 1995 has been gi ven a seasonal
user day cap for each Segnent. This user day limt restricts the
total nunber of peopl e (gui des and passengers, whether paying or
nor-payi ng) that the permttee nay have on each segnent on the
speci fied weekend days. This is a total, weekend seasonal |int,
not adaily limt. The details of these user day limts is
explained in attachnent Bl [Quide Permttee Limts]. See
stipul ation #19.

Each Rental Permttee wth docunented rental deliveries on
peak season weekends in 1995 has been given linmts on the nunier
of boats they may deliver to Segnent 1 and 2. These boat
delivery limts restrict the nunber of boats that nay be
delivered on either a daily or seasonal basis for specified
weekend days. The details of these boat delivery limts are
explained in attachnent B2 [Rental Permittee Limts]. See
stipulation # 19.

F ease revi ew your conpani es use limts and contact us wth
in 30 days if you find a discrepancy wth your records. |If 1995
was an unusual year relative to prior years weekend use, you nay
contact us until April 15, 1997 to request any adj ust nents based
on actual use dat a.

3/ Sover sent four separate conment letters to BLM 1In a letter dated
Jan. 3, 1997, he stated: "I agree wth the changes pl anned for the 1997
season on the Lower Deschutes Rver. The quality of experience wll
increase as use is limted." Wckhamdid not conment until after the Jan.
31, 1997, deadline and his only objection was that it was unfair to himto
base use Iimts on 1995 data, rather than on average use over a period of
tine, because 1995 was not a representative year for his busi ness on
Segnent 1 of the river. Duley's objection related to a requirenent for the
John Day Rver. He did not offer any conments regardi ng the Lower

Deschut es.
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Boating parties, including guide trips wll be required to

check-in wth agency personnel at Segnent 1 and 2 | aunch points.

| f agency personnel are on duty they may attach identification
tags to each boat on the trip. If your tripis using a |aunch
site that does not have an agency person on duty, please conpl ete
a check-in formand deposit it in one of the self service check-
instations at the prinary launch sites. Hease use only the
aut hori zed | aunch sites, that are listed on the Post Use Report
Form Wse of sites other than the designated sites wll subject
you to a citation as well as an admnistrative violation. See
stipulation # 19.

The contracting of use has been Iimted so that the trip
| eader nust be an owner/enpl oyer of the permtted busi ness or
anot her permttee owner/enpl oyee who is permtted for that river.
See stipulation # 21.

The use fees for weekend days have been increased by $3 per
person/day fee in addition to the $2 boater pass fee. This
additional BLMuse fee woul d only be added by the Boater Pass
Vendor on Saturday and Sundays for Segnent 1 and 2. The ot her
segnents and days of the week are not affected by this increase.

See stipulation # 30.

Begi nning May 15, 1997, commercial guided, multi-day trips
are required to carry a hunan waste carry-out system * * * See
stipulation # 39.

(Decision at 2.)

Appendi x B-1 and Appendi x B-2 were incorporated by reference as part
of Cormercial Sipulation #19, Authorized Wse. Appendix B-1 (Quide
Permttee Limts) provided as fol |l ows:

The restricted period in 1997 is all weekends begi nni ng May
23 and ending August 31. This period was determned based on use
| evel s exceeding both the daily and seasonal target in 1996. In
Segnent 1, this is Fiday and Saturday fromMnoria Day weekend
to Labor Day weekend. In segnent 2, this is Saturday and Sunday
for the sane period.

The user limts are based on each permttee' s use during the

same weekend in the 1995 season. The limts are set at 95% of
the use on each segnent.

* * * * * * *

New permittees in 1996 or permttee wth no 1995 weekend use w | |
not receive a user day limt and nay not operate on the
restricted days.
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Al permttees woul d renai n unrestricted on non-restricted
days in Segnents 1 and 2, or any days on Segnents 3 and 4.

(Quidelines at 19.)

Appendi x B-2 (Rental Permittee Limts) included the sane | anguage as
Appendi X B-1 regarding the restricted period in 1997 and provi ded:

Boat delivery limts are based on each permttees reported
deliveries during the sane weekends in the 1995 season.

The seasonal limts are set at 95%o0of the deliveries to each
segnent and apply to Segnents 1 and 2.

The daily limts are based on the percentage that each
permttee delivers of the total deliveries on a segnent and appl y
only to Segnent 2. The limts conputed by applying this
percentage to the average of the total deliveries of the days
that were over the daily target. This daily limt is only a
naxi num nunber of boats all owed to be delivered on any restricted
day and cannot be used as a basis to conpute the seasonal
[imtation.

* * * * * * *

Boat deliveries outside the restricted days and/or segnents are
not affected by boat delivery limts.

(Quidelines at 20.)

Inits answer, BLMprovided the followng figures for the peak-weekend
use restrictions inposed on appel |l ants 4/ by the 1997 stipul ati ons:

GJDED TR PS

(nuniers are peak weekend user - days)

Segnent 1 Segnent 2
Permittee 95 ke 97 cap 95 ke 97 Gp
M chael Dul ey 45 43 0 0
Mark Highey 16 15 36 34
Larry Rocha 8 8 158 150
Dave d over 0 0 434 412
John Seraglio 0 0 8 8
Kent Wckham 30 29 207 197
Carl Zapffe 120 114 60 57

4/ Smth and Hazel are not |isted because they did not operate on Segnents
1or 2in199. Snth operates a jet boat outfitting service on Segnent 4,
and Hazel is a fishing guide who first received his permt in 1996 and who
operates prinarily on Segnent 3.
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BOAT RENTALS
(nuniers are boats delivered on peak weekends)
Segnent 1 Segnent 2
Permttee 95 ke 97 Cap B ke 97 Gp 97 daily
[1mt
(segnent 2)
Larry Rocha 20 19 80 76 6
Dave Sover 30 29 271 258 20

(Answer at 11.)

Inits answer BLMnoved to dismss the appeal s of six of the nine
appel l ants, Hazel, Hiughey, Rocha, Sweraglio, Smth, and Zapffe, arguing
that they | acked standing to appeal. BLMasserted that under 43 CF.R
4.410(a), an appeal may be filed by a "party to a case who i s adversely
affected" by a BLMdecision, and that, by failing to provide witten
comments to the proposed stipul ati ons, they coul d not be considered a
"party to a case" wthin the neaning of the regul ations.

[1] In an order dated Cctober 8, 1997, we denied that notion stating,
as foll ows:

The Board wi |l dismss an appeal for |ack of standi ng when
an appel lant fails to denonstrate, in accordance wth 43 CF.R '
4.410(a), that he is a "party to [the] case.” Edwn H Mrston,
103 IBLA 40, 42 (1988). A party to a case is the responsi bl e
party who took the action which is the subject of the BLM
deci sion on appeal, is the object of that decision, or otherw se
sonehow participated in the deci si onmaki ng process whi ch | ed up
to that decision, such that BLMhas al ready had the chance to
consider its concerns or input. See, e.g., Janes C Mckey, 114
| BLA 308, 313 (1990); The WI derness Society, 110 IBLA 67, 72
(1989); Wah WI derness Association, 91 IBLA 124, 128 (1986);
Gilifornia Associ ation of Four Weel Drive dubs, 30 | BLA 383,
385 (1977).

In this case, the Appellants in question are conmerci al
boating outfitters permtted to operate on the Lower Deschutes
Rver. The BLM Decision on appeal adopted revised stipul ations
for the 1997 season "to all eviate overcrowding on the river
during peak summer weekends, by cappi ng the nuniber of passengers
and boat rental at 95 percent of each permttee s reported use
level for 1995." The nere status of Hazel, Hughey, Rocha,
Sweraglio, Smth, and Zapffe as permt hol ders operating on the
river nakes themparties to the case.

Apermttee' s right to appeal a final BLMdecision is not
conditional on participation in the cooment phase of the

decision. Qearly, the permt hol ders were the object of the BLM
action chal |l enged by these Appel | ants such that their status as
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parties tothe case is inplicit. An appellant need not al ways
participate in that process in order to be considered a party to
a case. Participationis only necessary when BLMi ssues a

deci si on whi ch does not adjudi cate sone action by or is not
otherw se particularly directed at the appellant. See, e.g.,
G ssion for the Preservation of WId Hrses, 139 IBLA 24, 28
(1997) (wld horse gather); Coonmttee for Idaho's H gh Desert,
133 I BLA 378, 379 (1995) (decision to burn public lands). Ve,
therefore, conclude that Hazel, Hiughey, Rocha, Sweraglio, Smth,
and Zapffe are parties to the case under 43 CF.R ' 4.410(a),
and deny BLMs Mtion to Dsmss on that basis. [5/]

(Oder at 3-4.)

[2] As a conponent of the national wld and scenic rivers system the
outstanding qualities and val ues of the Lower Deschutes are required to be
protected, enhanced and preserved to ensure public use and enjoynent of the
river. See 16 US C ' 1271 (1994). Pursuant to its responsibilities
under the VBRA BLMhas authority to adopt guidelines, special stipulations
and nonpermtting neasures for use by coomercial outfitters and guides to
acconplish this goal. See 16 US C ' 1281(a) (1994). The SRP s held by
the appellants in this case were issued by BLMpursuant to the regul ati ons
in43 CF.R Subpart 8372. "Aspecial recreation permt wll contain such
stipulations as the authorized of fi cer considers necessary to protect the
| ands and resources involved and the public interest in general." 43
CFR ' 8372.5(b). The Board has stated that the exercise of Secretarial
discretion to issue special use permts includes the authority to set
permt conditions and that the BLMs exerci se of such authority wll be
affirnmed i n the absence of conpelling reasons for nodification or reversal.

The Exodus Gorp., 126 IBLA'1, 4 (1993). In this case, the Area Manager's
deci sion inpl enented the LORWP by i nposi ng stipul ations designed to protect
the out standi ngly renarkabl e val ues of the Lower Deschutes R ver.

Ve wll now examne the specific allegations raised by appel lants to
determne if there is any basis for nodifying or reversing the Area
Manager ' s deci si on.

Dul ey operates a guided fishing business. In his statenent of reasons
(SR, he addresses his objection to the foll ow ng topi cs, which he
describes as: "PERMT HADERS " "LANHPAONIS " "PERMT FE " "LAUNH
TIMES and QUOTAS on PEAK USER DAYS, " "PORTABLE TA LETS' and " FEES PARKI NG
AN\D BOATERS. " He does not oppose the mini numuse set by the decision, but
conpl ains that the "cap on the nunber of days one can operate is unfair,"
because "it wll drive up prices!™ (Duley SSRat 1.) He contends that

5/ Wiile lack of participation in the devel opnent of the stipul ations nay
not be considered grounds for dismssal, it clearly would be to the
permttees benefit to take an active role in working wth BLMin the

devel oprment of special stipulations.
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the closure of several drift boat |aunches and takeout points whi ch have
been used by angl ers for years are necessary and shoul d be identified and
nai ntained. A so, he objects that the general public is not required to
carry portable toilets. Duley argues that it is unfair to have to his 1997
permt fees based on 1996 usage while his 1997 use is reduced to 95 percent
of his 1995 usage. He seeks a refund in accordance wth 43 CF.R '

8372. 4(b)(3).

Dul ey essentially questions the fairness of the revised stipul ations.
He of fers his opinion on specific areas and suggests al ternative net hods
to acconplish the goals of the LORW. Hs SR however, does not establish
a basis for nodifying or overturning the Area Manager's deci si on.

Hazel has operated a fly fishing gui de business on the Deschutes R ver
for 17 years. |In his opinion, the Quidelines discrimnate agai nst the
prof essional and recreational angler, concentrating on the probl ens
associated wth the recreational and professional rafter. He discusses
five "issues specific to the inconpatibility of the plan as it affects the
angling coomunity." (Haizel SORat 1.) He disagrees wth nunbers 5, 9, and
10 of the Non-Permt Measures: Launch Ste Restriction, Land Based Access
Fee, and Increased Education and Enforcenent Rel ated to Drugs and A cohol
respectively. A so, he objects to special stipulations 23, Non-Use, and
25, Mdtorized Boati ng.

Hazel objects to the closing of boat |aunch and take out sites. He
opi nes that overcrowding wll result on a snall segnent of the river due to
the concentration of float craft using two "put in" and two "take outs"
wthin 15 mles of the river that parallel public road access. He argues
that inposition of a vehicle access fee to the river anounts to doubl e
taxation on all commercial gui des who al so have to pay BLMa Special R ver
Permt Fee. Wth respect to the Non-Use stipul ation, Hazel conpl ai ns that
the mini numnunber of 20 starts or 60 user days is too | ow because it is a
requi renent that every permttee wll neet wth little effort resulting in
increased inpact on the river resources. He argues that nore stringent
requi renents shoul d be inposed to maintain a coomercial permt, and that
the mni numuse requirenents should differentiate between rafting and
kayaki ng and outfitters and anglers. Hazel conplains that the notorized
boating regul ati ons are uncl ear and i nconsi stent wth other boating
regul ati ons on other sections of the river.

Hazel has expressed his opinion as to how BLMshould attack the
probl em of overcrowdi ng on the Deschutes Rver, but he fails to denonstrate
that the BLMdecision wll not effectively result in resolution of the
problem He has failed to provide any basis for nodifying or reversing the
BLM deci si on.

Hughey focuses his appeal on the allocation of river permts. He
conpl ains that the revised allocation systemis unfair to the extent the
general public is not subject to the 5-percent reduction of its 1995 use
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of the river. He asserts that placing limtations on peak use days based
on a busi ness’ 1995 nunier "artificially displaced the free narket system™
(Hughey SCRat 1.) He argues that the outfitters should be allowed to
conpete for the market share. Highey includes data to denonstrate how the
seasonal user day cap wll result in an economc hardship on his business,
concluding that he wll need nore peak days over the next 2 years to break
even.

Hughey has not provided any anal ysis or supporting data to show any
i nherent defects in the rational applied to determne the seasonal user day
cap. He has offered his opinion as to what systemwoul d be better.
However, neither his opinion nor the submssion of data projecting an
econom ¢ hardship on his business supplies a legal justification for
nodi fying or overturni ng the BLM deci si on.

Rocha's SCRfails to explain the basis for his appeal. He alludes to
an apparent di sagreenent wth a BLMenpl oyee regardi ng whet her he shoul d be
allowed to make any corrections in his 1995 Post-Use Report. He al so
descri bes a di sagreenent with BLM concerni ng whet her he was entitled to a
"shuttle permt;" however, it is unclear whether Rocha i s appeal i ng any
deci sion of BLM

A though Rocha conplains that his "rights as a Lhited Sates citizen
are being dictated to," he provides no evidence of any specific error in
the Area Manager's deci si on.

Sover maintains that the BLMdecision is adverse to his conpany's
interest, isincorrect, and that the information provided therein is
unclear. He states that his appeal concerns changes to section 19 which is
the Special Sipulation dealing wth authorized use, and Appendi xes Bl and
B2 which address "Quide Permttee Limts" and "Rental Permttee Limts."

Sover's SR consi sts of 14 paragraphs of conments and opi nions. He
conpl ai ns that his business plans are jeopard zed because BLM has not
provided tinely informati on regardi ng the nunber of boats and clients it
Wil be allowed to service for the 1997 season. He objects to using the
95-percent of 1995 as a seasonal cap because that year fails to reflect his
typical use patterns. He argues that the decision discrimnates agai nst
the public using outfitters.

Sover argues that his historical use of the river shoul d be
consi dered, that another year or a conbination of years should be used as a
base for the seasonal use cap and he objects to the dates of peak season.
Sover's discussion regarding the effect the seasonal use cap wll

have on his business is not of naterial consideration since the decision
was issued to inpl enent the LORWP which adjusted the use of all permttees
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on the sane basis. He suggests alternative procedures that coul d be

i npl enented including allowng permttees to swtch fromrental use to
gui de, and contends that no basis exists to close South Junction and Nena
| aunch sites which he uses. 6/ 9 over challenges the authorized use
stipulation as unfairly designed because only the conmercial permittee is
bei ng regul at ed.

Sover argues in favor of a use allocation systemto benefit his
busi ness, and wants to use 1996 as a base year to determine his use. He
objects to seasonal limts being placed on guide or rental outfitters' and
that historical use is not considered when determning his seasonal use

cap.

V¢ have examined S over's objections and conpl aints. To the extent
they address actions taken in the decision bei ng appeal ed they anmount to a
difference of opinion wth those actions, which is not sufficient to show
error in the chal |l enged deci si on.

Sweraglio, in his SOR prinarily objects to limtations on access to
the banks of the Lower Deschutes R ver, asserting:

FromMaupi n there is access to the river by road seven ml es
up streamand twenty[-]six mles down streanj.] [T]his kind of
public access is arare thing inthis country. It enables
fishernen who do not float the river to have access to nuch of
the sane water as those who float. Limting access to and
charging a fee to enter each tine woul d certai nly di scourage
anglers. Not to nention the retired nenbers of the community who
nmay have |imted funds.

(Seraglio SR at 2.)

He indicates that Iimtations on access would inpact his permtted
use, which invol ves guiding anglers to | ocations al ong the river banks, and
thus his business, whichis located in Maupin. Sheraglio does not identify
anything in the March 1997 decision or in any of its attachnents that
restrict access to the river by those who desire to fish fromits
banks, nor do we find any such | anguage. Mreover, wth respect to
access fees, BLMstates in its answer at page 18 that any chal | enge

6/ Oh the sane day that the 1997 permt stipul ations and "non-permt
neasures” were issued, BLMissued an environnental assessnent/finding of no
significant inpact (EA) for a proposal for rehabilitation and nanagenent of
ten recreation sites along the Lower Deschutes. EA #OR056-97-074 (Exhi bit
9. BLMnailed the EAto all commercial permttees. In the final decision
on the EA the Area Manager decided that the Nena Ste woul d remai n open.
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to a | and- based access fee "is prenature, because BLMhas not nmade a final
deci sion on this proposal . "

Wi le Sveraglio, challenges inposition of a fee wth respect to access
froma road running 7 mles upstreamand 26 mles downstreamof the town of
Maupi n, nothing in the March 1997 decision or its attachnents woul d i npose
a fee for access along that stretch of the river.

Snith objects to the "common pool permit system™ which to his
know edge has never been tried in the Lhited Sates. (Smth SCRat 1.) He
argues that it "offers no protection for the comercial outfitter and guide
busi nesses.” Id. Inits answer, BLMstates that Smth's di scussi on
suggest s he mi sunderstands how the systemis intended to operate. (ounsel
states that BLMand the cooperating agenci es proposed a conmon- pool per mit
systemin Novenber 1996, but, as of the tine of the filing of its answer,
that no final decision had been nade on any all ocation system (Answer at
27.)

Snith objects to the closure of Segnent 2 to powerboats. However, as
counsel for BLMpoints out, closure is consistent wth the LDRW, which
closed both Segnents 1 and 2 to powerboats. He states that the LCRW
al | oned powerboat use to continue on Segnent 2 during the off season for 3
years after the plan was adopted, but that "[t]hat period has now ended,
and the 1997 permt stipul ations do nothing nore than inpl enent the cl osure
called for under the plan.” (Answer at 27.)

Wckhamis President of Quzel Qutfitters which has conduct ed
conmercial raft trips on the Deschutes R ver since 1979. He objects to the
basi s on which use for the 1997 season was pernmitted, and requests that
"the decisions regarding non-permt' allocation of use on the Deschutes be
struck down, and a busi ness-as usual status on the Deschutes be utilized
for the foreseeabl e future.” (WckhamSRat 2.) Appellant has
personal i zed t he deci sion, discussing the resulting inpacts to his
busi ness. However, BLMreconsidered his Segnent 1 allocation at his
request and nore than doubl ed his cap from?29 user-days to 61. He still
conpl ains that the increased usage is far short of his highest years of
usage. Apparently, he is of the opinion that his historical use entitles
himto preference. He describes it as an injustice that new busi ness on
the river get the sane consideration as businesses wth historical use. He
conplains that his 19 years on the river has no val ue because of a
nonpermt systemthat treats all business equally. (WckhamSR at 1.)

The fact that his use was not permtted according to his request does
not denonstrate error. BLMs approach to determni ng seasonal user day cap
was to give established operators equal opportunity to use the river,
restricting the use of new conpani es and conpanies wth limted historical
use. BLMused 1995 as a base year to all ow consideration of historical
use. Qutfitters wth no reported use for 1995 and new pernittees were
elimnated fromconpetition for the 1997 season.
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Zapffe lists eight reasons for appeal "as they relate to [his]
business." (Zapffe SORat 1.) He questions the accuracy of the counting
systemutilized to determne the use on the river, but does not offer any
evi dence to showthat errors were commtted. He asserts it was arbitrary
touse only 1 year as a basis for priority which resulted in denial of
historical use of 20 years of running trips. Appellant asserts that,
because he ran nany of his trips in 1995 on the | ower river, determning
hi s seasonal use cap based on his 1995 use was not fair, and contends it
was arbitrary to use man days of use instead of start dates.

BLMresponds that Zapffe' s reference to use of nan days as opposed to
start dates on the river is directed at the proposed limted entry system
which is not a part of the 1997 permt stipul ations. Zapffe conplains that
the allocation limts wll nake his business financially unfeasible, and
that the limtation on use and the change in seasons wll interfere wth
trips booked a year in advance. A so, he conplains that the raise in fees
after he set prices for custoners is unfair. Zapffe objects to the closure
of Segnent 2 to power boats because access by road has been bl ocked and
asserts that last mnute changes have interfered wth business, requiring
hi mto change booki ngs and | ose noney. V¢ note the record does not
substantiate his clains of road closure. See LORWP at 71-73.

VW do not see that Zapffe's objections constitute a basis for the
Board to alter the BLMdecision. Zapffe has provided his opinion as to how
the river shoul d be managed. The fact that his allegations of error
address BLMs failure to neet his proposed standard and not a failure to
properly inplenent the LORWP nerely highlights the existence of a
di fference of opinion as opposed to error.

The appel lants herein all seemto recogni ze that sone form of
controll ed use of the river was warranted to deal wth the grow ng use of
the river and its resources. However, no appel |l ant was abl e to docunent a
specific error to denonstrate that the BLMdeci sion to regul ate and
restrict commercial use of the Lower Deschutes R ver by incorporating
special stipulations and guidelines into SRPP s was arbitrary and
capricious. Appellants do not allege that the stipulations and gui del i nes
are not inplenented to achieve the stated goal of the LDRW. Essentially,
what appel | ants have of fered are differences of opinion.

V¢ have reviewed the SCR submitted by appel l ants and we do not find
that they are sufficient to establish that the BLMdecision shoul d be
reversed or altered in any manner. The record which forned the basis for
the decision is thorough inits reviewof the problens that exist and the
attenpts to bal ance protection and enhancenent of the river's values wth
reasonabl e opportunities for coomercial and recreational use. Appellants'
di sagreenent does not justify altering the decision in any nanner. See
Deschutes Rver Public Qutfitters, 135 I BLA 233, 245 (1996); Rosita
Trujillo, 21 IBLA 289, 291 (1975).
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R ' 4.1, the BLMdeci si on
appeal ed fromis affirned.

Gil M Fazier
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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